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P r o t e s t  f i l e d  w i t h  GAO more t h a n  
10 w o r k i n g  d a y s  a f t e r  p r o t e s t e r  
l e a r n s  of i n i t i a l  a d v e r s e  a g e n c y  
a c t i o n  ( d e c i s i o n  to p r o c e e d  w i t h  
sole-source p r o c u r e m e n t  d e s p i t e  
p r o t e s t e r ' s  i n t e r e s t  i n  s u b n i t -  
t i c g  c o m p e t i t i v e  p roposa l )  o n  
p ro tes t  t o  a g e n c y  is  d i s m i s s e d  a s  
un t imcl y. 

F o n a r  C o r p o r a t i o n  ( F o n a r )  p ro t e s t s  t h e  D e p a r t m e n t  o f  
Y e a l t h  and  Hurnz'n S e r v i c e s  ( H H S ) ,  N a t i o n a l  I n s t i t u t e s  of 
H e a l t h ,  d e c i s i o n  t c ?  procgre a n u c l e a r  m a g n e t i c  r e s o n a n c e  
(NMR)  imaging  s y s t e m  o n  a s o l e - s o u r c e  bas i s .  The p ro tes t  is 
u n t i m e l y .  

Under o u r  Bid P r o t e s t  P r o c e d u r e s ,  a protester  has  10 
work ing  d a y s  2 f t e r  i n i t i a i  a d v e r s e  a g e n c y  a c t i o n  on i t s  
protest  f i l e d  w i t h  t h e  c o n t r a c t i n g  a g e n c y  to  f i l e  a pro te s t  
w i t h  oilr O f f i c e .  4 2.F.R.  S 2 1 . 2 ( a )  ( 1 9 8 2 ) .  Adverse a g e n c y  
a c t i o n  i s  d e f i n e d  a s  a n y  a c t i o n  o r  i n a c t i o n  wh ich  is 
p r e j c d i c i a l  t o  t h e  p o s i t i o n  t a k e n  i n  a p ro tes t  f i l e d  w i t h  a n  
a g e n c y .  4 C.F.R. S 2 1 . 0 ( b )  ( 1 9 8 2 ) .  

F m a r  became aware of H93's p r o p o s e d  p r o c u r e m e n t  of a n  
NMR imag ing  s y s t e a  i n  mid - Janua ry  1982. A t  t h a t  t i m e  F o n a r  
c o n t a c t e d  HHS a n 6  requested t h a t  I t  b e  i c c l u d e d  i n  t h e  
p r o c u r e z i e n t .  On J u n e  113, 1 9 8 2 ,  F o n a r  r e a d  i n  t h e  Commerce 
B u s i n e s s  D a i l y  t h a t  EHS i n t e n d e d  to  make a sole-source award 
for t h e  r e q u i r e m e n t .  F o n a r  immediately phor'ed HHS 
" r e q u e s t i n g  c l a r i f i c a t i o n . "  We v i e w  t h i s  phone  c a l l  as  
t a n t a m o u c t  t o  a p ro te s t  of t h e  s o l e - s o u r c e  p r o c u r e m e n t  to  
HHS. F o n a r  and  H H S  m e t  on June 2 4 ,  1982 ,  and FDnar reports 
t h a t  i t :  

" *  * * was i n f o r m e d  t h a t  an 
a d m i n i s t r a t i v e  r e v i e w  pcocess was 
i n  p r o g r e s s  and t h a t  f i n a l  a c t i o n  
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as to  w h e t h e r  * * * [ H H S ]  would 
p r o c e e d  so le  s o u r c e  * * * or 
r e q u e s t  o the r  p r o p o s a l s  would b e  
d e t e r m i n e d  d u r i n g  t h a t  r e v i e w  
process and  t h a t  a t  a n y  t i m e  
d u r i n g  t h e  r e v i e w  process * * * 
(HHS] c o u l d  d e c i d e  to p r o c e e d  b y  
FrOpoSalS f r o m  o t h e r  compan ies .  " 

However, on  J u n e  25, 1982 ,  H H S  phoned F o n a r  and  a d v i s e d  
t h a t  i t  "was p r o c e e d i n g  w i t h  i ts  p r e s e n t  a p p r o a c h  o f  g o i n g  
sole s o u r c e . "  A c o n t e m p o r a n e o u s  documen t ,  on  F o n a r  
l e t t e r h e a s  and  s i g n e d  by  t h e  A s s i s t a n t  t o  t h e  i?reslderlt ,  
shows t h a t  F o n a r ' s  r e a c t i o n  t o  t h e  phone  c a l l  was t h a t  " t h e  
a s s u m p t i o n  m u s t  b e  t h a t  t h e y  are p r o c e e d i n g  w i t h  t h e i r  
award  . " 

A l t h o u g h  F o n a r  now c o n t e n d s  t h a t  f o l l o w i n g  HHS's phone 
ca l l  it "was l e f t  w i t h  t h e  d e f i n i t e  i m p r e s s i o n  t h a t  o t h e r  
a c t i o n  was n e c e s s a r y  * * * b e f o r e  a d e f i n i t i v e  p o s i t i o n  
would be t a k e n  f rom which  a protest  m i g h t  l i e , "  we b e l i e v e  
t h a t  t h e  June 25,  1982 ,  phone  c a l l  w a s  c l e a r l y  a d v e r s e  to 
F o n a r ' s  p o s i c i o n  and t h a t  Fona r  u n d e r s t o o d  i t  as  s u c h .  - S e e  
I n t e r i o r  Steel  Equipment  C o . ,  B-208525, O c t o b e r  1, 1982 ,  
82-2 C P D  . We not2 t h a t  F o n a r  wrote i t s  Congressman,  
s e e k i n g  a s s t a n c e  i n  o p e n i n g  t h e  p r o c u r e m e n t  to 
c o m p e t i t i o n ,  on  t h e  same day .  W e  r e c e i v e d  F o n a r ' s  
s u b s e q u e n t  p ro tes t  o n  Sep tember  24, 1 9 8 2 ,  w e l l  beyond t h e  
10-day l i m i t  of 4 C.F.R. S 2 1 . 2 ( a ) .  T h e r e f o r e ,  t h e  protest  
is u n t i m e l y  and  w i l l  n o t  be c o n s i d e r e d .  

The  p ro tes t  is d i s m i s s e d .  

H a r r y  R. Van C l e v e  
A c t i n g  G e n e r a l  C o u n s e l  




